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Public  Housing  Homeownership 
Opportunities  Projects 

AGENCY:  Office  of  Assistant  Secretary 
for  Housing,  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Department  is  proposing 
to  expand  the  public  housing 
Modernization  Program  to  include 
homeownership  projects  assisted  under 
the  Low-Income  Housing 
Homeownership  Opportunities  Program 
(Turnkey  III)  and  the  Mutual  Help 
Homeownership  Opportunities  Program. 
COMMENTS  DUE:  June  26.  1979. 

ADDRESS:  Send  comments  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  5218.  Department  of  HUD.  451 
Seventh  Street.  S.W.,  Washington.  D.C. 
20410.  Each  person  submitting  a 
comment  should  include  his/her  name 
and  address  and  refer  to  the  docket 
number  indicated  in  the  heading  and 
give  reasons  for  any  recommendation. 
Copies  of  all  written  comments  received 
will  be  available  for  examination  by 
interested  persons  in  the  Office  of  the 
Rules  Docket  Clerk  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Hunter,  Office  of  Assisted 
Housing  Management,  Department  of 
HUD,  451  Seventh  Street,  S.W.. 
Washington.  D.C.  20410,  (202)  755-6460. 
(This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
current  Rule  Part  868  is  retitled  Subpart 
A — Modernization  of  Public  Housing 
Rental  Projects,  and  the  text  is  revised 
to  eliminate  reference  to  the  use  of 
modernization  funds  for  the  correction 
of  design  or  construction  deficiencies 
which  will  be  funded  from  development 
funds  and  to  clarify  that  HUD- 
determined  wage  rates  apply  to  major 
repairs  and  replacements  due  to  normal 
wear  and  tear  by  items  of  substantially 
the  same  kind  since  these  are 
operational-type  expenditures  and  not 
developmental  in  character.  A  new 
Subpart  B — Modernization  of  Public 
Housing  Homeownership  Opportunities 
Projects  is  added  which  provides  for  the 
modernization  of  homeownership 
projects  under  modified  provisions 
adapted  to  the  special  character  of  these 
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programs.  The  substantive  modifications 
applicable  to  the  modernization  of 
homeownership  projects  are: 

(a)  A  homebuyer  family  whose 
income,  equities  and  assets  are  at  or 
above  the  amount  at  which  it  is  required 
by  applicable  HUD  regulations  to 
purchase  the  home  is  ineligible  for  the 
modernization. 

(b)  A  homebuyer  family  which  is  in 
violation  of  the  terms  of  its  Homebuyer 
Agreement  is  ineligible  for  the 
modernization  program  until  it  has 
achieved  substantially  full  compliance. 

(c)  Eligible  work  items  include 
alterations  or  improvements  to  the 
homebuyer  family's  home  to  meet 
applicable  HUD  standards  for  family 
housing  need  or  suitability,  including  the 
achievement  of  a  barrier-free  dwelling 
for  the  handicapped  family,  or  energy 
conservation  including  the  conversion 
of.  or  the  addition  of  alternate,  utility 
systems  to  achieve  energy  conservation 
or  economy  or  to  utilize  indigenous 
energy  sources.  These  work  items  will 
make  the  dwelling  unit  more  suitable  for 
its  intended  use  and  will  ordinarily 
enhance  the  value  of  the  property. 
Modernization  funds  may  not  be  used  to 
correct  design  or  construction 
deficiencies.  Work  items  related  to 
replacement  of  structural  elements  or 
equipment,  or  to  maintenance  of  the 
property,  are  not  eligible  since  these  are 
the  responsibility  of  the  homebuyer 
family  under  the  terms  of  its  Homebuyer 
Agreement  and,  if  necessary,  may  be 
funded  from  its  equity  accounts. 

(d)  The  homebuyer  family  is  afforded 
an  opportunity  (1)  to  express  its  views 
and  preferences  with  respect  to  the 
modernization  of  its  home;  (2)  to  know 
the  estimate  of  the  cost  attributable  to 
its  home;  (3)  to  know  that  the  actual  cost 
attributable  to  its  home  will  be  added  to 
the  purchase  price  and  will  result  in  an 
extension  of  the  amortization  period:  (4) 
to  know  that  it  will  be  included  in  the 
regular  inspection  process  and  at  the 
final  inspection  to  participate  in  the 
determination  of  the  quality  of 
workmanship  and  materials;  and  (5)  to 
decide  whether  to  participate  in  the 
modernization  program. 

(e)  If  the  homebuyer  family  decides  to 
participate  with  respect  to  any  of  the 
proposed  work  items,  it  must  agree,  in 
writing  that:  (1)  the  Homebuyer 
Agreement  will  be  revised  to  add  the 
actual  cost  of  modernization  of  its  home 
to  the  purchase  price  to  reflect  the 
added  capital  cost;  and  (2)  the 
amortization  period,  during  which  the 
homebuyer  family  is  subject  to  the  terms 
to  the  Homebuyer  Agreement  and  at  the 
end  of  which  the  homebuyer  family 
would  receive  title  to  its  home,  will  be 
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proportionately  extended  but  not  to 
exceed  any  lease  term  on  the  land  in  the 
case  of  Mutual  Help  housing. 

(f)  Any  homebuyer  family  may  decline 
to  participate  without  risk  to  its 
homebuyer  status  because  of  that 
declination. 

(g)  The  current  rule  on  the 
Modernization  Program — PHA-Owned 
Projects  would  be  retitled  and 
renumbered  as  Supbart  A — 
Modernization  of  Public  Housing  Rental 
Projects,  with  minor  editorial  changes. 
Subpart  B — Modernization  of  Public 
Housing  Homeownership  Opportunities 
Projects,  would  be  added  as  a  new 
Subpart. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  Handbook  1390.1.  A  copy  of  the 
Environmental  Finding  of  Inapplicability 
is  available  for  inspection  at  the  above 
address. 

Accordingly,  the  Department  proposes 
to  amend  Part  868  of  Chapter  VIII  of 
Title  24  of  the  Code  of  Federal 
Regulations  by: 

Subpart  A— Modernization  of  Public 
Housing  Rental  Projects 

1.  Revising  §  868.4  and  §  868.8. 
retitling  and  renumbering  the  existing 
part  868  as  Subpart  A  of  Part  868  and 
making  certain  editorial  changes  to 
reflect  that  retitling  and  renumbering,  as 
follows: 

§§  868.1  through  868.13  (Renumbered  as 
§§  868.101  through  868.1131 

(a)  Renumber  §  868.1  through  §  868.13 
to  §  868.101  through  §  868.113. 
respectively: 

(b)  Substitute  the  following  for  the 
language  in  §  868.108.  Labor  Provisions: 

§868.108  Labor  provisions. 

(a)  HUD-determined  wage  rules. 

Under  section  12  of  the  Act,  the  PHA 
and  its  contractors  shall  pay  not  less 
than  the  wages  prevailing  in  the  locality, 
as  determined  or  adopted  (subsequent 
to  a  determination  under  applicable 
State  or  local  law)  by  the  Secretary,  to 
all  architects,  technical  engineers, 
draftsmen,  and  technicians  employed  by 
the  PHA  itself  or  by  an  architect/ 
engineer  or  other  contractor  engaged  by 
the  PHA  for  a  modernization  program, 
and  to  all  laborers  and  mechanics 
employed  by  the  PHA  itself  or  by  a 
contractor  engaged  by  the  PHA  in 
carrying  out  (1)  Major  Repairs  as 
defined  in  §  868.102  of  this  subpart  or  (2) 
replacements,  due  to  normal  wear  and 
tear,  by  items  of  substantially  the  same 
kind. 
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(b)  Davis-Bacon  Act.  Under  section  12 
of  the  Act,  the  PHA  and  its  contractors 
shall  pay  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of 
Labor,  under  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq.),  to  aU  laborers  and 
mechanics  employed  by  the  PHA  itself 
or  by  a  contractor  engaged  by  the  PHA 
for  modernization  work  or  contracts 
over  $2,000,  except  Major  Repairs  as 
defined  in  §  868.102  of  this  subpart  or 
replacements  due  to  normal  wear  and 
tear  by  items  of  substantially  the  same 
kind." 

(c)  Change  the  word  "Part"  to 
"Subpart",  wherever  it  appears  in  this 
Subpart  A; 

(d)  Insert  the  word  “rental"  after  the 
phrase  "PHA-Owned,  low-income”  and 
before  the  phrase  “public  housing 
projects,"  wherever  they  appear  in  this 
Subpart  A;  and 

§868.104  [Amended] 

(e)  Amend  §  868.104(i)  to  insert  a 
semicolon  after  “deficiencies"  and  to 
strike  the  remainder  of  the 
subparagraph. 

(2)  Adding  a  new  Subpart  B  to  the 
existing  Part  868,  as  follows: 

Subpart  B — Modernization  of  Public 
Housing  Homeownership  Opportunities 
Projects 

868.201  Purpose  and  scope. 

868.202  Definitions. 

868.203  Eligibility  requirements  for  an  < 
allocation  of  modernization  funds. 

868.204  Effect  on  purchase  price  and 
amortization  period. 

868.205  Homebuyer  participation. 

868.206  Procedures  for  obtaining  approval  of 
a  modernization  program. 

868.207  Contracting  requirements. 

868.208  Labor  provisions. 

868.209  Requests  for  modernization  funds. 

868.210  Monitoring  and  evaluation. 

868.211  Revisions  of  the  modernization 
program  budget. 

868.212  Revisions  of  the  modernization 
work  program. 

868.213  Completion  of  modernization 
programs. 

868.214  Effect  on  purchase  price  and 
purchase  price  schedule. 

Authority:  United  States  Housing  Act  of 
1937.  (42  U.S.C.  1437  et  seq.)  sec.  7(d), 
Department  of  HUD  Act  (42  U.S.C.  3535(d)). 

Subpart  B— Modernization  of  Public 
Housing  Homeownership 
Opportunities  Projects 

§  868.201  Purpose  and  scope. 

The  purpose  of  this  Subpart  is  to 
prescribe  policies  and  procedures  for 
modernization  by  Public  Housing 
Agencies  (PHAs)  of  PHA-owned,  low- 
income,  homeownership  opportunities 


projects  (Mutual  Help  and  Turnkey  III). 
This  subpart  does  not  apply  to  the  PHA- 
Owned,  Low-Income,  Rental  Public 
Housing  Program,  the  Section  23  and 
Section  10(c)  Leased  Housing  Programs, 
the  Section  23  and  Section  8  Housing 
Assistance  Payments  Programs,  or  the 
modernization  of  low-income  public 
housing  projects  undertaken  with  funds 
derived  from  the  Community 
Development  Block  Grant  Program 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301-5316). 

§868.202  Definitions. 

As  used  in  this  subpart: 

“Act"— see  §  868.102. 

"Annual  Contributions  Contract" 
(ACC)— see  §  868.102. 

"Force  Account  Labor" — see 

§  868.102. 

"Homebuyer  Agreement"  means  a 
Mutual  Help  and  Occupancy  Agreement 
or  a  Turnkey  III  Homebuyer’ s 
Ownership  Opportunity  Agreement. 

"Work  Item” — see  §  868.102. 

§  868.203  Eligibility  requirements  for  an 
allocation  of  modernization  funds. 

To  be  eligible  for  an  allocation  of 
modernization  funds,  the  PHA  shall: 

(a)  Present  evidence  of  the  actual 
need  for  the  proposed  Work  Items; 

(b)  Propose  the  most  economical  way 
of  accomplishing  needed  Work  Items; 

(c)  Provide  accurate  cost  estimates; 

(d)  Limit  proposed  modernization 
expenditures  to  eligible  Work  Items 
which  include  alterations  or 
improvements  to  the  homebuyer  family's 
home  to  meet  applicable  HUD  standards 
for  family  housing  need  or  suitability, 
including  the  achievement  of  a  barrier- 
free  dwelling  for  the  handicapped 
family,  or  energy  conservation  including 
the  conversion  of,  or  the  addition  of 
alternate,  utility  systems  to  achieve 
energy  conservation  or  economy  or  to 
utilize  indigenous  energy  sources. 
Modernization  funds  may  not  be  used  to 
correct  design  or  construction 
deficiencies.  Work  items  related  to 
replacement  of  structural  elements  or 
equipment,  or  to  maintenance  of  the 
property,  are  not  eligible  since  these  are 
the  responsibility  of  the  homebuyer 
family  under  the  terms  of  its  Homebuyer 
Agreement  and,  if  necessary,  may  be 
funded  from  its  equity  accounts. 

(e)  Present  evidence,  satisfactory  to 
HUD,  of  management  capability  to 
complete  the  proposed  modernization 
program  with  a  two-year  period 
beginning  after  amendment  of  the  ACC; 

(f)  Present  evidence,  satisfactory  to 
HUD,  that  the  homebuyer  family  of  each 
dwelling  unit  to  be  modernized  is  in 


substantial  compliance  with  the  terms  of 
its  Homebuyer  Agreement; 

(g)  Present  evidence,  satisfactory  to 
HUD,  that  the  current  income  of  the 
homebuyer  family  of  each  dwelling  unit 
to  be  modernized,  together  with  its 
equity  balances,  are  less  than  the 
amount  at  which  the  family  is  required, 
under  HUD  regulation,  to  purchase  the 
home; 

(h)  Carry  out  modernization  in 
accordance  with  civil  rights  and  equal 
opportunity  requirements: 

(1)  In  the  case  of  Indian  Housing 
Authorities  (IHAs),  with  24  CFR  805.105 
(Applicability  of  civil  rights  statutes) 
and  24  CFR  805.106  (Preferences, 
opportunities  and  nondiscrimination  in 
employment  and  contracting). 

(2)  In  the  case  of  all  other  PHAs,  with 
24  CFR  841.104  (Civil  rights  and  equal 
opportunity). 

(i)  Propose  no  modernization  program 
to  correct  construction  and  design 
deficiencies; 

(j)  Present  evidence  of  compliance 
with  HUD  regulations  and  requirements 
under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001  et  seq.);  and 

(k)  Obtain  HUD  clearance  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.),  the 
Archeological  and  Historic  Preservation 
Act  of  1974  (16  U.S.C.  469a-l  et  seq.), 
and  Executive  Order  11593  on  Protection 
and  Enhancement  of  the  Cultural 
Environment  (36  FR  8921),  where 
applicable. 

§  868.204  Effect  on  purchase  price  and 
amortization  period. 

(a)  The  cost  of  Work  Items  in  a 
modernization  program  shall  constitute 
an  addition  to  the  purchase  price  of  the 
home  and  shall  result  in  a  proportionate 
extension  of  the  amortization  period. 

(b)  When  the  modernization  program 
has  been  completed,  a  revision  to  the 
Homebuyer  Agreement  shall  be 
executed  by  each  homebuyer,  reflecting 
the  increase  in  the  purchase  price  equal 
to  the  portion  of  the  total  cost  of  the 
modernization  program  attributable  to 
that  home  and  providing  for  extension  of 
the  amortization  period,  for  an 
additional  time  proportionate  to  the 
increase  in  the  purchase  price. 

§  868.205  Homebuyer  participation. 

(a)  The  PHA  shall  discuss  the 
modernization  program  with  the 
homebuyer  families  of  the  project  to  be 
modernized  and  shall  advise  them  of  the 
effect  of  such  modernization  on  the 
terms  of  their  Homebuyer  Agreements. 
The  homebuyer  families  shall  be 
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afforded  a  reasonable  opportunity  to 
present  their  views  on  the  proposed 
program  and  the  PHA  shall  give  full 
consideration  to  their  recommendations 
consistent  with  the  PHA’s  own 
determination  of  efficiency,  economy 
and  need. 

(b)  The  PHA  shall  afford  each 
homebuyer  family  an  opportunity  (1)  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(2)  to  know  that  the  actual  cost  will  be 
added  to  the  purchase  price  and  will 
result  in  an  extension  of  the 
amortization  period;  (3)  to  know  that  it 
will  be  included  in  the  regular 
inspection  process  and  at  final 
inspection  to  participate  in  the 
determination  of  the  quality  of 
workmanship  and  materials;  and  (4)  to 
decide  whether  to  participate  in  the 
program. 

(c)  The  PHA  shall  provide  each 
homebuyer  family  with  a  copy  of  the 
PHA's  evaluation  of  the 
recommendations,  the  tentative 
decisions  reached  with  respect  to  a 
modernization  program  to  be  submitted 
to  HUD  and  the  estimated  cost  of  the 
Work  Items  to  be  included  in  the 
proposed  modernization  program  for  its 
home. 

(d)  If  the  homebuyer  family  decides  to 
participate  in  the  modernization 
program  with  respect  to  any  of  the 
proposed  Work  Items,  it  must  agree  in 
writing  that  its  Homebuyer  Agreement 
will  be  revised  to  provide  (1)  that  the 
actual  cost  of  modernizing  its  home  will 
be  added  to  the  purchase  price  to  reflect 
the  added  capital  cost;  and  (2)  that  the 
amortization  period  .will  be 
proportionately  extended:  Provided, 
That,  for  Mutual  Help  housing,  the 
extension  shall  not  exceed  the  lease 
term  on  the  land. 

(e)  Any  homebuyer  family  may 
decline  to  participate  without  risk  to  its 
homebuyer  status  because  of  that 
declination. 

(f)  Records  of  homebuyer  family 
participation  and  agreements  required 
by  this  section  shall  be  retained  in  the 
PHA’s  files  for  inspection  by  HUD. 

(g)  In  the  case  of  Work  Items  of  an 
emergency  nature,  affecting  the  life, 
health  or  safety  of  certain  homebuyer 
families,  the  provisions  of  this  section 
may  be  modified  by  the  PHA,  to  the 
extent  necessary,  to  permit  expeditious 
discussions  and  agreement  with  the 
affected  homebuyers. 

§  868.206  Procedures  for  obtaining 
approval  of  a  modernization  program. 

(a)  Informal  consultation.  The  PHA 
shall  consult  with  the  appropriate  HUD 
office  to  discuss  its  modernization 


needs,  to  obtain  information  and  advice 
on  HUD  policies  and  procedures,  and  to 
explore  the  availability  of 
modernization  funds. 

(b)  Preliminary  application.  The  PHA 
shall  submit  to  the  appropriate  HUD 
Office  a  preliminary  application  in  letter 
form  which  shall  contain: 

(1)  A  brief  description  and 
justification  of  each  Work  Item 
proposed  for  each  project  and  the 
preliminary  estimated  amount  of 
modernization  funds  needed  to  finance 
each  Work  Item:  and 

(2)  An  estimate  of  additional 
modernization  funds,  if  any,  needed  to 
complete  previously  approved 
modernization  programs. 

(c)  HUD-PHA  joint  review.  The  PHA 
shall  participate  in  an  on-site  review 
with  the  appropriate  HUD  office  to 
develop  a  mutual  agreement  on  the 
scope  of  the  proposed  modernization 
program  and  the  details  of  the  final 
application. 

(1)  The  joint  review  shall  include: 

(i)  On-site  inspection  of  the  proposed 
Work  Items  for  each  project,  the  time  for 
completion,  the  method  of 
accomplishment  (by  contract  or  Force 
Account  Labor),  cost  estimates,  and  the 
method  of  PI  LA  inspection  of  the  work: 

(ii)  An  evaluation  of  the  cost- 
effectiveness  of  the  proposed  Work 
Items  for  each  home  in  relation  to  the 
estimated  remaining  useful  life  of  the 
property  and  the  cost  of  equivalent  new 
construction; 

(iii)  PHA  need  for  the  technical 
services  of  a  professional  architect/ 
engineer  in  planning,  designing,  and 
implementing  all  or  part  of  the  proposed 
modernization  program; 

(iv)  PHA  plan  for  organizing  and 
staffing  the  modernization  program; 

(v)  PHA  performance  in  administering 
previously  approved  modernization 
programs,  if  applicable; 

(vi)  PHA  compliance  with  civil  rights 
statutes,  executive  orders,  and 
regulations,  as  applicable,  under 

§  868.203(h); 

(vii)  Determination  of  the  applicability 
of  §  868.203(i); 

(viii)  PHA  compliance  with 
homebuyer  participation  and  eligibility 
requirements  under  §  868.204  and 
§  868.205; 

(ix)  Determination  of  the  applicability 
of  HUD  regulations  and  other  published 
requirements  under  the  National 
Environmental  Policy  Act  of  1969,  the 
National  Historic  Preservation  Act  of 
1966,  the  Archeological  and  Historic 
Preservation  Act  of  1974,  and  Executive 
Order  11593. 


(x)  Compliance  by  homebuyer 
families  with  the  terms  of  their 
Homebuyer  Agreements;  and 

(xi)  Project  characteristics,  including 
the  general  physical  condition  of  the 
project’s  systems  and  structures. 

(2)  HUD  reserves  the  option  to 
exclude  coverage  of  those  items 
required  under  paragraph  (c)(1)  of  this 
section  that  have  been  covered  by  audit 
or  other  HUD  review  process  conducted 
within  the  preceding  six  months. 

(d)  Final  application.  Upon 
notification  from  HUD,  the  PHA  shall 
submit  to  the  appropriate  HUD  office 
the  final  application  which  shall  contain: 

(1)  A  program  budget,  in  a  form 
prescribed  by  HUD,  describing  each 
Work  Item,  amount  of  modernization 
funds  requested,  method  of 
accomplishment,  estimated  dates  for 
starting  and  completing  work,  and  a 
summary  of  Work  Items  by  project; 

(2)  A  work  program,  in  a  form 
prescribed  by  HUD,  stating  the 
estimated  amount  of  modernization 
Funds  to  be  expended  and  the  estimated 
work  to  be  completed  for  each  Work 
Item  by  quarter  for  eight  quarters  (a 
two-year  period); 

(3)  An  organization  and  staffing  plan 
stating  the  proposed  organization, 
staffing,  and  inspection  of  the  program; 

(4)  A  management  plan,  describing 
any  management  Work  Items  and 
estimated  progress  by  quarter  for  eight 
quarters  (a  two-year  period)  where 
management  deficiencies  have  been 
identified  by  HUD; 

(5)  A  PHA  report  on  compliance  by 
the  local  governing  body  with  the  terms 
of  the  Cooperation  Agreement  and  any 
additional  services  or  facilities  that  the 
PHA  plans  to  request  from  the  local 
governing  body; 

(6)  Environmental  data,  in  a  form 
prescribed  by  HUD,  under  procedures  to 
be  developed  by  HUD.  if  required;  and 

(7)  A  resolution  by  the  PHA  Board  of 
Commissioners: 

(i)  Approving  the  program  budget,  the 
work  program,  the  organization  and 
staffing  plan,  and  the  management  plan; 
and 

(ii)  Certifying  that: 

(A)  The  PHA  will  comply  with  all 
policies,  procedures,  and  requirements  . 
prescribed  by  HUD  for  the 
modernization  program; 

(B)  The  proposed  Work  Items  are 
eligible  for  modernization  funding; 

(C)  The  amount  of  modernization 
funds  requested  represent  the  PHA’s 
best  estimate  of  the  costs  of  the 
modernization  program  described  in  the 
final  application; 

(D)  The  PHA  will  comply  with  civil 
rights  statutes,  executives  orders,  and 


Federal  Register  /  Vol.  44,  No.  83  /  Friday,  April  27,  1979  /  Proposed  Rules 


25145 


regulations  as  applicable,  under 
§  868.203(h);  and 

(E)  The  PHA  has  complied  with  HUD 
regulations  and  requirements  under  the 
Flood  Disaster  Protection  Act  of  1973  or 
that  such  regulation  and  requirements 
are  not  applicable. 

(e)  ACC  amendment.  After  HUD 
approval  of  the  PHA’s  final  application, 
the  PHA  shall  enter  into  an  ACC 
amendment  or  an  ACC  to  obtain 
modernization  funds. 

$  868.207  Contracting  requirements. 

(a)  Compliance  with  Tribal,  State  and 
local  law.  the  PHA  shall  comply  with 
Tribal,  State  and  local  laws  applicable 
to  bidding  and  contract  award. 

(b)  PHA  agreement  with  architect / 
engineer.  The  PHA  shall  submit  the 
proposed  agreement,  if  any,  with  an 
architect/engineer  for  technical  services 
to  the  appropriate  HUD  office  for  review 
and  approval  before  executing  the 
agreement. 

(c)  Bidding  documents.  The  PHA  shall 
submit  complete  plans,  drawings, 
specifications,  and  other  related 
documents  for  each  proposed 
modernization  contract  to  the 
appropriate  HUD  office  for  review  and 
approval  before  inviting  bids.  If  the 
Director  of  the  HUD  office  determines 
that  the  PHA  has  the  necessary 
technical  and  administrative  experience 
and  capability,  he  may  notify  the  PHA, 
in  writing,  that  bidding  documents  need 
not  be  submitted  to  HUD  for  review 
where  the  proposed  modernization 
contract  is  less  than  $50,000  or  is  less 
than  such  lower  limitation  as  the  HUD 
office  may  specify. 

(d)  Contract  award.  The  PHA  shall 
submit  all  documents  relating  to  the 
proposed  award  of  modernization 
construction  and  equipment  contracts  to 
the  appropriate  HUD  office  for  review 
and  approval  before  making  an  award 
where: 

(1)  The  amount  of  the  contract 
exceeds  the  amount  included  in  the 
latest  approved  modernization  program 
budget; 

(ii)  The  bider  attempts  to  withdraw  a 
bid,  alleging  a  mistage:  or 

(iii)  The  PHA: 

(A)  Receives  a  single  bid; 

(B)  Proposes  to  disqualify  the  low 
bider; 

(C)  Proposes  to  reject  all  bids 
received;  or 

(D)  Revises  the  contract  documents 
for  readvertising,  as  applicable  under 
paragrah  (c)  of  this  section. 

(2)  In  all  other  instances,  unless 
required  by  HUD  in  its  approval  of  the 
bidding  documents,  the  PHA  shall  make 
the  award  without  HUD  review  and 


approval  after  the  PHA  Board  of 
Commissioners  or  the  designated  PHA 
official  has  certified  that: 

(i)  The  bidding  was  conducted  in 
compliance  with  Tribal,  State  and  local 
laws,  and  Federal  regulations; 

(ii)  The  award  does  not  exceed  the 
amount  included  in  the  latest  approved 
modernization  program  budget; 

(iii)  The  low  bid  has  been  accepted; 
and 

(iv)  The  award  has  been  informally 
cleared  with  the  appropriate  HUD  office 
to  determine  that  the  contractor  is  not 
on  the  Consolidated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors 
and  Grantees. 

(e)  Contract  changes  and  time 
extensions.  Except  in  an  emergency 
endangering  life  or  property,  the  PHA 
shall  submit  to  the  appropriate  HUD 
office  for  review  and  approval  all 
proposed  contract  changes  that  exceed 
the  latest  approved  budget  approved 
budget  amount  or  change  the  approved 
scope  of  the  work  by  adding  new  Work 
Items,  deleting  approved  Work  Items,  or 
lowering  the  work  of  material  quality 
and  all  proposed  time  extensions  for 
causes  beyond  the  contractor’s  control 
before  issuing  changes  to  the  contractor. 

(f)  Contract  settlement.  Regardless  of 
the  amount  of  the  contract,  the  PHA 
shall  submit  all  documents  for  final 
payment  of  the  contractor  to  the 
appropriate  HUD  office  for  review  and 
approval  before  making  the  payment. 

§  868.208  Labor  provisions. 

,  (a)  HUD-determined  wage  rates. 
Under  section  12  of  the  Act,  the  PHA 
and  its  contractors  shall  pay  not  less 
than  the  wages  prevailing  in  the  locality, 
as  determined  or  adopted  (subsequent 
to  a  determination  under  applicable 
State  or  local  law)  by  the  Secretary,  to 
all  architects,  technical  engineers, 
draftsmen,  and  technicians  employed  by 
the  PHA  itself  or  by  an  architect/ 
engineer  or  other  contractor  engaged  by 
the  PHA  for  a  modernization  program, 
and  to  all  maintenance  laborers  and 
mechanics  employed  by  the  PHA  itself 
or  by  a  contractor  engaged  by  the  PHA 
in  carrying  out  (1)  Major  Repairs  as 
defined  in  §  868.102  of  this  part  or  (2) 
replacements  due  to  normal  wear  and 
tear  by  items  of  substantially  the  same 
kind. 

(b)  Davis-Bacon  Act.  Under  section  12 
of  the  Act,  the  PHA  and  its  contractors 
shall  pay  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of 
Labor,  under  the  Davis-Bacon  Act  (40 
U.S.C  276a  et  seq.),  to  all  laborers  and 
mechanics  employed  by  the  PHA  itself 
or  by  a  contractor  engaged  by  the  PHA 


for  modernization  work  or  contracts 
over  $2000,  except  Major  Repairs  as 
defined  in  §  868.102  of  this  part  or 
replacements  due  to  normal  wear  and 
tear  by  items  of  substantially  the  same 
kind. 

§  868.209  Requests  for  modernization 
funds. 

To  request  modernization  funds 
against  the  approved  modernization 
program,  the  PHA  shall: 

(a)  Consult  informally  with  the 
appropriate  HUD  office  as  to  the  amount 
of  modernization  funds  needed  for  the 
time  period  in  question,  the  immediacy 
of  need,  and  the  method  of  financing; 

(b)  Submit  a  request  to  the 
appropriate  HUD  office  for  only  the 
amount  of  modernization  funds  needed 
for  the  time  period  in  question  and 
support  the  request  with  a  written 
justification,  in  a  form  prescribed  by 
HUD;  and 

(c)  Submit  the  latest  required  progress 
reports  under  §  868.210(b)  and 

§  868.210(c),  unless  the  first  required 
report  is  not  yet  due. 

§  868.210  Monitoring  and  evaluation. 

(a)  On-site  physical  inspections.  The 
PHA  shall  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  and  inspection  personnel 
during  modernization  whether  the  work 
is  performed  by  contract  or  Force 
Account  Labor  and  with  or  without  the 
services  of  an  architect/engineer,  to 
assure-work  quality  and  progress.  The 
homebuyer  shall  be  included,  at  his 
option,  in  the  regular  inspection  process 
and  the  final  inspection  shall  be  a  joint 
inspection  by  the  PHA  inspector  and 
each  homebuyer.  After  the  inspection, 
the  PHA  inspector  shall  give  the 
homebuyer  a  signed  written  statement 
of  the  condition  of  the  completed 
modernization  Work  Items.  The 
homebuyer  shall  indicate  concurrence 
by  signing  the  statement.  If  the 
homebuyer  does  not  concur,  the 
objections  shall  be  noted  on  the 
statement  and  the  differences  resolved 
by  the  PHA. 

(b)  Progress  reporting.  For  each 
quarter  until  completion  of  the 
modernization  program,  the  PHA  shall 
submit,  in  a  form  prescribed  by  HUD,  to 
the  appropriate  HUD  office; 

(1)  A  modernization  quarterly 
progress  report  showing  the  PHA’s 
actual  performance  in  comparison  with 
its  planned  performance  contained  in 
the  modernization  work  program  by 
Work  Item  for  each  project,  including 
the  planned  and  actual  expenditures 
during  the  preceding  quarter  and 


cumulatively,  and  the  work  planned  but 
not  accomplished. 

(2)  An  explanation,  including  the 
reasons  for  the  deficiency  and  the 
corrective  actions  which  the  PHA  has 
planned  or  taken,  where  the 
modernization  quarterly  progress  report 
indicates: 

(i)  An  overrun  or  underrun  of  10%  or 
more  in  actual  cumulative  expenditures 
in  comparison  with  planned  cumulative 
expenditures:  or 

(ii)  Any  work  planned  but  not 
accomplished  during  any  previous 
quarter. 

(3)  A  narrative  report,  describing  the 
PHA’s  actual  performance  in 
comparison  with  its  planned 
performance  contained  in  the 
modernization  management  plan, 
including  the  current  status  of  each 
management  Work  Item  and  an 
explanation  if  no  progress  has  been 
made. 

(c)  Construction  reporting.  The  PHA 
shall  submit  construction  progress 
reports,  on  forms  prescribed  by  HUD,  to 
the  appropriate  HUD  office. 

§  868.2 1 1  Revisions  of  the  modernization 
program  budget. 

The  PHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
approved  modernization  budget.  The 
PHA  shall  submit  a  revision  of  the 
modernization  budget,  in  a  form 
prescribed  by  HUD.  to  the  appropriate 
HUD  office  for  review  and  approval  if 
the  PHA  plans  (within  the  total 
approved  modernization  budget)  to: 

(a)  Delete  or  substantially  revise 
approved  Work  Items: 

(b)  Add  new  Work  Items:  or 

(c)  Incur  modernization  costs  in 
excess  of  the  approved  budget  amount 
for: 

(1)  A  Work  Item:  or 

(2)  Any  project. 

§  868.212  Revisions  of  the  modernization 
work  program. 

The  PHA  shall  submit  a  revision  of 
the  modernization  work  program,  in  a 
form  prescribed  by  HUD,  to  the 
appropriate  HUD  office  for  review  and 
approval  where  there  is: 

(a)  A  revision  of  the  modernization 
program  budget:  or 

(b)  A  determination  by  the 
appropriate  HUD  office  that  the  PHA  is 
unable  to  complete  the  modernization 
program  within  the  two-year  period 
because  of: 

(1)  Circumstances  beyond  the  control 
of  the  PHA:  or 

(2)  Improper  PHA  administration  of 
the  modernization  program. 


§  868.213  Completion  of  modernization 
programs. 

Upon  completion  of  modernization 
programs,  the  PHA  shall  submit  the 
actual  modernization  cost  certificate,  in 
a  form  prescribed  by  HUD,  to  the 
appropriate  HUD  office  for  review,  audit 
verification,  and  approval.  If  the 
audited  modernization  cost  certificate 
indicates  that  excess  funds  have  been 
provided,  the  PHA  shall  dispose  of  the 
excess  funds  as  directed  by  HUD.  If  the 
audited  modernization  cost  certificate 
discloses  unauthorized  expenditures,  the 
PHA  shall  take  such  corrective  action  as 
HUD  may  direct.  The  PHA  shall  enter 
into  an  ACC  amendment  to  reflect 
actual  modernization  costs  or  corrective 
action  taken,  where  determined 
necessary  by  HUD. 

§  868.214  Effect  on  purchase  price  and 
purchase  price  schedule. 

(a)  For  Mutual  Help  projects 
converted  in  accordance  with  24  CFR 
805.428  or  placed  under  ACC  from 
March  9.  1976  and  for  Trunkey  III 
projects.  (1)  An  amount  equal  to  the  * 
portion  of  total  modernization  cost 
attributable  to  the  home  shall  be  added 
to  the  homebuyer's  total  purchase  price 
as  initially  determined  (under  24  CFR 
804.113(a)  or  804.115(b)  for  Turnkey  III 
projects  or  under  24  CFR  805.422  (b)  or 

(c)  for  Mutual  Help  projects)  plus  the 
amount  of  subsequent  modernization 
costs,  if  any. 

(2)  The  latest  purchase  price  schedule 
shall  be  extended  for  an  additional 
period  proportional  to  the  modernization 
cost  increase  in  the  total  purchase  price. 

(3)  As  promptly  as  possible  after 
determining  the  amount  of 
modernization  cost  attributable  to  the 
home,  the  PHA  shall  furnish  to  the 
homebuyer  a  statement  of  total 
purchase  price  of  the  home,  as 
determined  under  paragraph  (a)(1)  of 
this  section,  and  a  new  purchase  price 
schedule  in  place  of  the  original 
purchase  price  schedule.  The  purchase 
price  schedule  shall: 

(i)  show  monthly  amortization  of  the 
total  purchase  price  over  a  period 
commencing  on  the  same  day  as  the 
original  purchase  price  schedule  and 
terminating  at  the  end  of  the  extended 
period,  as  determined  under  paragraph 
(a)(2)  of  this  section: 

(ii)  be  computed  on  the  basis  of  the 
same  interest  rate  as  used  for  the 
original  purchase  price  schedule:  and 

(iii)  state  the  monthly  debt  service 
amount  on  which  the  schedule  is  based. 

(b)  For  Mutual  Help  projects  placed 
under  ACC  before  March  9.  1976  and  not 
converted  in  accordance  with  24  CFR 
805.428,  an  amount  equal  to  the  portion 


of  the  total  modernization  cost 
attributable  to  the  home  shall  be  added 
to  the  balance  of  the  debt  attributable  to 
the  home  on  the  books  of  account  of  the 
IHA,  thus  increasing  the  purchase  price 
and  extending  the  amortization  period. 

Issued  at  Washington.  D.C..  March  21, 1979. 
Lawrence  B.  Simons. 

Assistant  Secretary  for  Housing — Federal  Housing  Commit 
sioner. 
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